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VIRGINIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

WESLEY C. SMITH,

Plaintiff,

)
)
)
)
)
)
)
)
)
)

Case No. CL 2006-0007859v.

ROGER D. V ANDERHYE,

Defendant.

DEFENDANT ROGER D. VANDERHYE'S
DEMURRER TO AMENDED COMPLAINT

.
Defendant Roger D. Vanderhye ("Mr. Vanderhye"), by counsel, and pursuant to Rule 3:8

of the Rules of the Supreme Court of Virginia, respectfully demurs to the Amended Complaint

filed by Plaintiff Wesley C. Smith ("Mr. Smith"). The grounds for this Demurrer are fully set

forth in the accompanying Memorandum of law.

Respectfully submitted,

ROGERD.VANDERHYE

~~eew~
Counsel

By:~

Thomas J. Cawley (VSB No. 04612)
Sona Rewari (VSB No. 47327)
HUNTON & WILLIAMS LLP
1751 Pinnacle Drive, Suite 1700
McLean, Virginia 22102
(703) 714-7400 (telephone)
(703) 714-7410 (fax)



CERTIFICATE OF SERVICE

I hereby certify that, on October 26, 2006, a true and correct copy of Defendant Roger D.

Vanderhye's Demurrer to Amended Complaint was sent by electronic mail and by first-class U.S.

mail, postage prepaid to:

Wesley C. Smith
5347 Landrum Road
Apartment 1
Dublin, Virginia 24084-5603
liamsdad@liamsdad.org

Counsel
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Defendant.
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Case No. CL 2006-0007859

WESLEY C. SMITH,

Plaintiff,

v.

ROGERD. VANDERHYE,

DEFENDANT ROGER D. VANDERHYE'S
MEMORANDUM IN SUPPORT OF DEMURRER TO AMENDED COMPLAINT

Thomas J. Cawley (VSB No. 04612)
Sona Rewari (VSB No. 47327)
HUNTON & WILLIAMS LLP
1751 Pinnacle Drive, Suite 1700
McLean, Virginia 22102
(703) 714-7400 (telephone)
(703) 714-7410 (fax)

Counsel to Roger D. Vanderhye



Defendanf Roger D. Vanderhye ("Mr. Vanderhye"), by counsel, respectfully submits this

Memorandum in Support of his Demurrer to the Amended Complaint.

I. PROCEDURAL BACKGROUND

On May 11, 2006, Plaintiff Wesley C. Smith ("Mr. Smith") filed a ten-count Complaint

against Mr. Vanderhye, principal of Spring Hill Elementary School, arising out of Mr. Smith's

arrest at the school. On September 8, 2006, the Court sustained Mr. Vanderhye's demurrer, and

granted Mr. Smith leave to amend only two of the ten counts in the Complaint, specifically, his

slander and defamation of character (Count VII) and intentional infliction of emotional distress

(Count IX) claims. Mr. Smith filed his Amended Complaint on October 5, 2006. For the

reasons set forth below, the Amended Complaint should be dismissed with prejudice.

II. ARGUMENT

In reviewing the adequacy of Mr. Smith's Amended Complaint, the Court must consider

only the factual allegations made in the Amended Complaint, and should not consider any

factual allegations made in the original Complaint which was dismissed in its entirety and which

is not incorporated by reference into the Amended Complaint. See, e.g., Fuste v. Riverside

Healthcare Ass'n, 265 Va. 127, 129-30, 575 S.E.2d 858, 860 (2003); Delk v. Columbia/HCA

Healthcare Corp., 259 Va. 125, 129, 523 S.E.2d 826, 829 (2000). On the face of the four-

paragraph Amended Complaint, Mr. Smith fails to state any claim for relief. Moreover, even if

the Court were to consider the allegations of the original Complaint in tandem with the Amended

Complaint, Mr. Smith still has failed to state a claim for relief.

A. Mr. Smith Fails To Allege A Slander and Defamation of Character Claim.

The elements of a defamation claim under Virginia law are (1) a publication of (2) an

actionable statement with (3) the requisite intent. See Jordan v. Kollman, 269 Va. 569, 575, 612
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