UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF VIRGINIA

Roanoke Division

WESLEY C. SMITH,
Plaintiff,
Case No. 7:07-CV-00117

V.

CHERI SMITH, et. al.,

N N N’ N N N N N N’

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS OF
DEFENDANT JUDGES LON FARRIS, LEROY MILLETTE, JR., ROSSIE
ALSTON, JR., WILLIAM HAMBLEN, RICHARD POTTER and H. LEE
CHITWOOD and PRINCE WILLIAM CIRCUIT COURT

Defendant Judges Lon Farris, Leroy Millette, Jr., Rossie Alston, Jr., William
Hamblen, Richard Potter and H. Lee Chitwood (“the Judges”) and Prince William Circuit
Court (“the Circuit Court”) submit this Memorandum in Support of their Motion to
Dismiss.

The nature of his action is difficult to discern. Construing the complaint liberally,
see, €.g., Ransom v. Danzig, 69 F. Supp. 2d 779, 787 (E.D. Va. 1999), plaintiff is
attempting to state a claim for violation of protected rights. Assuming this to be the case,
defendants move to dismiss the complaint under Fed. R. Civ. P. 12(b)(1) and 12(b)(6).
When a defendant moves to dismiss for lack of jurisdiction pursuant to Rule 12(b)(1), the
burden is on plaintiff, as the party asserting jurisdiction, to prove that federal jurisdiction

is proper. White v. CMA Const. Co., Inc., 947 F. Supp. 231, 233 (E.D. Va. 1996).



Defendants may assert affirmative defenses to be resolved on the merits under
Fed. R. Civ. P. 12(b)(6) where the affirmative defenses are apparent from a fair reading
of the complaint. A Motion to Dismiss tests the sufficiency of the complaint. Facts
asserted are taken as true solely for purposes of argument on the 12(b)(6) Motion, and the
complaint must be construed in the light most favorable to the plaintiff. Jodice v. Um’ted
States, 289 F.3d 270, 273 (4th Cir. 2002). The Court should not dismiss the complaint
unless it is clear that the facts alleged do not entitle plaintiff to relief. GE Inv. Private
Placement Partners II v. Parker, 247 F.3d 543, 548 (4th Cir. 2001). However, legal
conclusions couched as factual allegations need not be taken as true. Estate Construction
Co. v. Miller & Smith Holding Co., 14 F.3d 213, 217-18 (4th Cir. 1994); Assa’ Ad-Faltas
v. Commonwealth, 738 F. Supp. 982, 985 (E.D. Va. 1989) (citing Papasan v. Allain, 478
U.S. 265, 286 (1986)); see also District 28, United Mine Workers of Am., Inc. v.
Wellmore Coal Corp., 609 F.2d 1083, 1085 (4th Cir. 1979). Neither must the Court
accept as true allegations that are merely conclusory, unwarranted deductions of fact or
. unreasonable inferences. Veney v. Wyche, 293 F.3d 726, 730 (4™ Cir. 2002). The
presence of a few conclusory legal terms does not insulate a complaint from dismissal
where the facts alleged cannot support the claim. See Young v. City of Mount Ranier, 238
F.3d 567, 577 (4™ Cir. 2001). Dismissal is appropriate when the face of the complaint
clearly reveals the existence of a meritorious affirmative defense. See Brooks v. City of
Winston-Salem, 85 F.3d 178, 181 (4th Cir. 1996).

Plaintiff herein failed to state a claim entitling him to relief. Nowhere in his
complaint does plaintiff inform this Court how defendants’ alleged acts, if they occurred

at all, are a violation of his constitutional rights. Plaintiff believes defendants



demonstrated a particular bias when it came to his cases. Beyond conclusory statements,
nothing is said about how defendants’ conduct violated plaintiff’s constitutional rights.
Plaintiff failed to allege facts necessary to support his federal claims. The Judges and the
Circuit Court also enjoy absolute judicial and/or Eleventh Amendment sovereign
immunity. This Court does not have personal jurisdiction over these defendants. This
Court does not have subject matter jurisdiction over plaintiff’s claims by virtue of the
domestic relations exception to federal court jurisdiction. Moreover, this Court does not
have subject matter jurisdiction by virtue of either the Younger abstention doctrine or the

Rooker-Feldman doctrine.

THIS COURT LACKS JURISDICTION UNDER THE DOMESTIC
RELATIONS EXCEPTION

In Ankenbrandt v. Richards, 504 U.S. 689, 112 S. Ct. 2206, 119 L. Ed. 2d 468

(1992), the Supreme Court reaffirmed adherence to the domestic relations exception to

. federal court jurisdiction. As a result, federal courts abstain from exercising jurisdiction
over claims involving “the issuance of a divorce, alimony, or child custody decree....”

Id., 504 U.S at 703. See also Mazur v. Woodson, 932 F. Supp. 144, 149 (E.D. Va.

1996)(“Child custody cases fall squarely within the ambit of the domestic relations

exception.”) Further, in Doe v. Doe, 660 F.2d 101, 105 (4th Cir. 1981), the Court noted

that “[t]his Court has consistently acknowledged and upheld this lack of federal court

jurisdiction in the area of domestic relations.” The Court added that “federal courts must
be alert to keep genuinely domestic matters such as ‘child custody’ out of the federal

courts.” Id. In this case, despite conclusory allegations to the contrary, plaintiff clearly



challenges the Judges’ orders from state court and seeks to nullify them and have this

Court declare them void.

THE JUDGES ARE ENTITLED TO JUDICIAL AND SOVEREIGN IMMUNITY

The Judges are entitled to absolute immunity from all claims based on the
doctrine of judicial immunity, which shields a judge from suit even when a judge is
accused of having acted maliciously or corruptly in the performance of judicial acts.
Stump v. Sparkman, 435 U.S. 349, 356-357 (1978). Judges enjoy absolute immunity for
acts in their judicial capacities. Dennis v. Sparks, 449 U.S. 24, 26-27 (1980). The doctrine
grants judges immunity from suit, not just damages, and allegations of bad faith or malice
are insufficient to defeat its protections. See Mireles v. Waco, 502 U.S. 9, 11 (1991). As
the Supreme Court held when adopting the common law doctrine of judicial immunity in
Bfadley v. Fisher, 80 U.S. 335, 349 (1872), the purpose of judicial immunity is to protect
the people who benefit from having judges that can exercise their judicial functions
independently, without fear of the consequences.

The standards for judicial immunity under Virginia law are the same as under
federal law. Battle v. Whitehurst, 831 F.Supp. 522, 529, n.7 (E.D. Va. 1993) (citing
Johnston v. Moorman, 80 Va. 131, 142, 1885 Va. Lexis 49 (1885); Bellamy v. Gates, 214
Va. 314, 200 S.E.2d 533 (1973)). In Virginia, a circuit court may speak only through
written orders. Berean Law Group, P.C. v. Cox, 259 Va. 622, 528 S.E.2d 108 (2000). The
Judges herein were acting at all times relevant in a judicial capacity. It is unquestioned
from the earliest days of common law that a judicial officer cannot be called to account in

a civil action for acts in his judicial capacity, however erroneous or by whatever motive.



Any acts by the Judges arose out of official duties as a judge of the
Commonwealth. A fair reading of the complaint makes clear that the Judges were acting
in a judicial capacity with respect to the proceedings involving plaintiff; they were
exercising judicial authority when they issued rulings. Plaintiff pleads why he believes
the Judges issued certain rulings. He presented argument before them and had the
opportunity to challenge opposing counsels’ argument in adversarial proceedings.

The acts of which he complains were judicial in nature. Even assuming for the
sake of argument that there were sufficient facts to warrant going forward, suits against
judges are severely circumscribed. Plaintiff has not alleged acts that deprive the Judges of

judicial immunity.

THE FEDERAL COURT IS PRECLUDED FROM HEARING THIS CASE
UNDER EITHER THE YOUNGER ABSTENTION DOCTRINE OR THE
ROOKER-FELDMAN DOCTRINE

In addition, the Court should abstain from hearing this case under the Younger
abstention doctrine, which precludes federal courts from hearing cases regarding
concurrent state court proceedings. See Younger v. Harris, 401 U.S. 37 (1971). While
originally the doctrine applied to injunction of state criminal proceedings, it has been
expanded to require abstention from injunctive civil proceedings. See Employers
Resource Management Co., Inc. v. Shannon, 65 F.3d 1126, 1134 n.7 (4th Cir. 1995)
(tracing expansion of Younger doctrine).

In Middlesex County Ethics Committee v. Garden State Bar Assn., 457 U.S. 423,
432 (1982), the Supreme Court stated that there are three steps in determining if Younger

abstention applies to a non-criminal case, namely whether (1) there is an ongoing state



judicial proceeding, (2) the proceedings implicate important state interests and (3) there is
opportunity in the state proceedings to raise constitutional challenges. Here, the facts
support abstention under this doctrine - there are ongoing state judicial proceedings
(Plaintiff filed an appeal to the Virginia Court of Appeals, which was dismissed, and has
a pending Petition for Rehearing to that Court that he filed on March 15, 2007), the
proceedings implicate important state interests and there is opportunity in the state
proceedings to raise constitutional issues.

In Moore v. City of Asheville, 396 F.3d 385, 388 (4™ Cir. 2005), the Fourth
Circuit, citing Younger and related decisions, held that a party must exhaust state judicial
remedies and not bypass them in favor of a federal court proceeding. State remedies are
available to address the allegations in plaintiff’s pleading. If this Court does not abstain
from hearing this case, it will open federal courts to hear complaints about state
proceedings before they are complete, let alone reviewed on appeal in the state court
system.

Moreover, if plaintiff were to withdraw his Petition for Rehearing to the Court of
Appeals of Virginja or if that court were to deny his Petition, his claims herein
nevertheless would be barred by immunity the Rooker-Feldman doctrine, and this Court
would lack jurisdiction. The Rooker-Feldman doctrine makes clear that a United States
District Court has no authority to review judgments of a state court in judicial
proceedings. District of -Columbia Court of Appeals v. Feldman, 460 U.S. 462, 482
(1983); see also Rooker v. Fidelity Trust Co., 263 U.S. 413, 416 (1923). Rooker-Feldman
precludes federal district court review of decisions of state courts. Jordahl v. Democratic

Party of Virginia, 122 F.3d 192, 199 (4th Cir. 1997). Jurisdiction to review state judicial



proceedings lies exclusively with superior state courts and, ultimately, the United States
Supreme Court. Plyler v. Moore, 129 F.3d 728, 731 (4th Cir. 1997). Despite his
conclusory allegations to the contrary, plaintiff asks this federal Court to reverse the
Judges’ state court rulings and decisions and take action that calls all of those rulings and
decisions wrong. Rooker-Feldman prohibits this Court from awarding such relief. The
doctrine is implicated whenever, in order to grant the federal plaintiff the relief sought,
the federal court must take action that would render an “inextricably intertwined” state
judgment ineffectual. Plaintiff is seeking to collaterally attack the rulings and decisions

before the state court. Rooker-Feldman will not permit him to do so.

THE FEDERAL COURT IS PRECLUDED FROM HEARING THIS CASE
UNDER THE ELEVENTH AMENDMENT

Plaintiff’s complaint also is barred by the Eleventh Amendment, which prohibits
suits in federal court against states and state agencies. The Supreme Court of the United
States has explained the judicial power granted by the Constitution does not embrace
authority to entertain a suit brought by private parties against a state without consent - not
one brought by citizens of another state because of the Eleventh Amendment and not one
brought by its own citizens because of the rule of which the Amendment is an
exemplification. Ex Parte New York, 256 U.S. 490, 497 (1921) (citations omitted);
Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996). The states’ sovereign immunity
operates to bar claims against states.

A state is not a person. Will v. Michigan Department of State Police, 491 U.S. 58,
71 (1989). Moreover, the Supreme Court recognized that sovereign immunity applies not

only to states but also state agencies that act as arms of the state. See, €.g., Regents of the



Univ. of Cal. v. Doe, 519 U.S. 425, 429 (1997); Florida Dept. of State v. Treasure
Salvors, Inc., 458 U.S. 670, 684 (1982); see also Ram Ditta v. Maryland Natl. Capital
Park & Planning Commn., 822 F.2d 456, 457 (4th Cir. 1987). To the extent suit is against
the Judges in their official capacity or against the Circuit Court, this Court is without
subject matter jurisdiction over such an action. It is well settled that only a person can be
held liable for depriving another of rights. The state official acting in an official capacity
or the Circuit Court is not a person. Howlett v. Rose, 496 U.S. 356, 365 (1990); Will at
70. |

The Circuit Court is an arm of the Commonwealth, and the Judges sued in their
official capacity are shielded from this action by immunity. The Virginia General
Assembly chooses judges, who are charged with administering the CommonWealth’s
judicial system and adjudicating issues relating thereto. See Virginia Constitution Article
VL, § 1 and § 17.1-300 through 17.1-329 and 17.1-500 through 17.1-524 of the Code of
Virginia (1950, as amended). The Judges and the Circuit Court thus are subject to control
of the Commonwealth, are involved with statewide concerns and are entitled to
protection under the Eleventh Amendment. Moreover, all salaries and expenses of the
Circuit Court are audited and paid out of the state treasury.

The Judges and the Circuit Court did not waive immunity from claims. To the
extent plaintiff here sues the Judges for acts performed in their official capacity or sues
the Circuit Court, his suit seeks damages that would be paid from the state treasury. Suit
against a state official in their official capacity is not a suit against the official but against
the office. Accordingly, this Court is without jurisdiction to hear any complaint against

the Judges in their official capacity or against the Circuit Court.






